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Disclaimer

The materid provided on this Steis an output of the publicly funded project
‘Harmonisation of African Phytosanitary Legidation’ (HAPL).

The materid provided is for comparative purposes only and for andyss, discusson

and debate to assst the process of harmonisation of African phytosanitary legidation

in accordance with principles of the World Trade Organisation.

In no circumstances should any legidation or other information on this be relied upon
asasource of law currently in force in any of the countries included in the project.

The HAPL project team, the project’ s sponsors and associates, and the host of this site
take no responsibility whatsoever for any loss, damage or injury as aresult of any
decisions made or actionstaken in reliance on this information.
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I ntroduction to HAPL
HAPL isaproject to support the harmonisation of African phytosanitary legidationin
collaboration with Inter- African Phytosanitary Council (IAPSC) of the African Union
(Formerly Organisation of African Unity, OAU) and the GTZ HAPPA* Project by



collection and andysis of gppropriate legidation and formulation of recommendations
on standards.

. Funded by the UK Department for Internationd Development (DFID) initidly through
the ASSC (February 2001-June 2002)** and latterly under the PASS Project (July
2002-March 2003)***.

. Thematerid onthe HAPL section of the International Phytosanitary Portal isajoint
output of HAPL and HAPPA.

*  Harmonisation of Phytosanitary Paliciesin Africa
**  ASSC, managed by Natural Resources International
*** PASS, managed by Hunting Technical Services

HAPL project background

» Mog African countries are not benefiting from trade liberdisation because they lack
the capacity to comply with the WTO rules. In Phytosanitary Affairs, the most
important WTO agreement is the Agreement on the Application of Sanitary &
Phytosanitary Measures (SPS).

» The Agreement on Trade Related Intellectua Property Rights (TRIPs) dso reevant to
phytosanitary affairs.

. Regiond or sub-regiona harmonisation of phytosanitary standards (required by SPS)
is an essentid intermediate step between the basic International Standard
Phytosanitary Measures of FAO and the adoption of specific nationd laws.

. Accordswith SPS Agreement and International Plant Protection Convention (FAO)

. ThelAPSC asthe appropriate regiona body for Africahasavitd roleto play in
harmonisation but has been unable to fulfil this role because of lack of infrastructure,
finance and personnel and poor communications with member countries.

* Whether the rules themselves are fair to devel oping countriesis a question beyond the scope of the

project-

HAPL project status
. Theproject was officidly launched a the IAPSC Legidative Working Group mesting,
Pretoria, March 2001
. Endorsed a 20th IAPSC Generd Assembly, April 2002
. Theresultswill feed into GTZ'sHAPPA project providing broader- based support to
IAPSC

Objectives of HAPL
To improve sustainable livelihoods by strengthening the capacity of nationd African
governments to participate in world trade through compliance with the Agreement on the
Application of Sanitary and Phytosanitary Measures (World Trade Organisation) by:
. collecting and cdlating phytosanitary laws and regulations from member countries of
OAU into a database;
. andysng legidation in terms of compliance/non-compliance, technica and
adminigrative provisons and socid competibility;



. making recommendations on harmonised legidation;

. providing asource of advice on regulations (consolidating piecemeal minor
enquiries);

. planning atraining workshop on phytosanitary legidation.

. information exchange with DFID's Internationad Trade Department.

The project team

Project leader

- Dr Robert Black, Senior Lecturer, School of Social Sciences& Law,
Univergty of Greenwich*

Principa Collaborator

- Dr Sarah Olembo, Asst. Scientific Secretary, |APSC/African Union

Socio-legd specidist

- MrsAngda Laycock, School of Social Sciences & Law, Universty of
Greenwich

Pant variety rights and biotechnology law

- Dr Susan Wigzell, British Society of Plant Breeders

Pedticide law and socio-legd aspects

- Mr Will Dogley, M Sc student, NRI

Programmer/database expert (until June2002)

- Dr Jon Venn, NRI

* Formerly of the Natural Resources Institute, University of Greenwich

Princi pI epraoj ect OUtpUtS

 Collection made of African legidation on phytosanitary affairs and on geneticaly
modified (transgenic) crops where relevant to phytosanitary measures

* Recommendations to |APSC on harmonisation

» Database of African phytosanitary legidation made available to IAPSC, other regiond
plant protection organisations and other interested parties

* Advice and support provided on phytosanitary regulationsto African countries as
requested

» Find report to include recommendations for Workshop on legidation

Defining the scope of African phytosanitary legidation
» Phytosanitary law - plant quarantine, pesticides
» Plant variety and seeds law where phytosanitary authority hasjurisdiction
* Regulation of biotechnology smilarly* (transgenic crops, geneticaly-modified bio-

control agents)

* |APSC’s mandate includes biotechnology

Thereis something of aregulatory vacuum in most African countries as regards
biotechnology and transgenic crops - some regulation is based on SPS



Defining reationships between national phytosanitary lawsin

Africaand international conventions and agreements
. LWG Mesting, April 200/HAPL Phase| Report, July 2001 with activities snce July
2001 examining:
- Agreement on Application of Sanitary & Phytosanitary M easures (SPS)
Trade Related Intellectual Property Rights (TRIPS)
African Plant Protection Convention
International Treaty on Plant Genetic Resour cesfor Food & Agriculture
African Mode Law on Rights of Communities, Farmers, Breeders and Access
to Biological Resources
Adoption of gandard definitionsfrom FAO Glossary of Phytosanitary Terms

Other conceptsand linkages
In theinitial tar get sub-regionsof Eastern & Southern Africa, care should be taken
to recognise:
« Primary law (“Act”) asenabling legidation
- Secondary law (Regulations, etc.) describe procedur es, requir ements, Etc.
(“ measures’ in SPS)
Link with of regulations with pest risk analysis (PRA)
— measures must be trangparent

Other linkeges:
FAO Rilot Scheme for Technica Cooperation Projects on nationd legidation

. Strong, positive interest from the policy unit of UK Department for Environment,
Food & Rurd Affars (seelater)

Collection and processing of legidation

. After collection and verification of legidation, one of the principd activities of HAPL
was the comparison and analysis of primary legidation using the technique of
MAPPING LEGISLATION
Using Mind Mapping (with MindManager software) appropriate sections of legidation
are plotted on to a standard statutory framework —i.€. the basic provisons that the
gatute must provide as an enabling framework.

- Statutory frameworks for plant protection and quarantinelegisation and pesticide
control legisation were agreed and adopted a the LWG Meeting of IAPSC in
Pretoria, April 2001.

. The mapped legidation from different countries may then be compared according to
the required provisons* under each part of the statutory framework
In the example below, the Plant Protection Act of the Republic of Seychelles has been
mapped on to the statutory framework for plant protection and quarantine legidation.

. Theequivdent gatutory framework for pesticide contral is then illustrated with the
Mind Map of the Seychelles Pesticide Control Act-

* See below for Guidelines for Phytosanitary Legislation and ‘Best Practice’
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Outputs of MindM anager
One advantage of the Mind Mapping software used is that outputs in severa different
formats are possible.
Mogt ussfully, the mapped text of legidation can be in the form of
Filesin Microsoft Word format with eectronic cross referencing (hyperlinks)
Filesin HTML output for Internet browsing.

Analysisof plant quarantine legidation
Initial focus on Southern and Eastern Africa - including Indian Ocean:
- South Africa, Botswana, Namibia, Botswvana
— Tanzania (mainland), Zanzibar, Kenya,
- Mauritius, Seychelles
- Ethiopia, Eritrea

Major areasof concern identified (widedisparities)
Definitions (“ Interpretation” section)



- Compare Tanzania (mainland) and Zanzibar, eg. definitions of “ Quarantine’
-seeTablela

- Adopting necessary FAO definitions - consstent with SPS
. Powersto make Regulations (“The Minister may issue regulationson ...”):

Scope of regulations must be specified in full (otherwise ligble for chalenge by
Judicid Review)
- Compare Seychellesand Eritrea— see Table 1b.

Overall evaluation of legidation

. Mind mapping adlows a crude but quick semi-quantitative evaluation of the scope of
an item of primary law to be made by counting the proportion of provisonsthat are
included in the statutory framework.

. Thelegidative item mogt exactly complying with the Statutory Framework adopted at
the LWG meeting in Pretoriais the Eritrean draft law from 1997. Thislaw was
drafted with the assistance of an FAO-appointed consultant. Follows the format
appropriate for aprimary law in a Civil Law jurisdiction but the content follows the
required provisons very closdly.

Pesticide control legidation
A smilar gpproach has been taken with pesticide control legidation from countriesin
Eastern and Southern Africa

Primary legidation mapped with MindManager
Key provisons (definitions, powers to make regulations) compared in detall

In addition, more detailed studies* were made of pesticide control laws.

Detailed comparison has been made with content analysis
Results andlysed in relation to results of a survey of the perceptions of pesticide
regulation of disparate stakeholdersin Africa (seelater)

* Harmonisation of phytosanitary measures in Africac laws and practices for improved pesticide
management. Will George Dogley, M Sc Dissertation, University of Greenwich, 2002

“Modd Laws’ for plant quarantine and pesticide control not
appropriate
. Differencesin legd and linguigtic culture

. Different approaches

. Thelongest and most comprehensive item of legidation isthat of the Republic of
South Africa, written in agtyle that most other African countries would find
unsuitable,

. ThePant Protection Act in Tanzania (1997) includes pesticide contral in addition to
plant hedth as a means of implementing nationa policy promoting integrated pest
management in the juridiction. Although it is one of the longest pieces of legidation
mapped o far, there are important omissions such as Delegated Head of Service,



Regulated Pests, Derogations, Thesister territory of Zanzibar has avery different
approach.

Guiddinesfor Phytosanitary Legidation and ‘Best Practice

. An Expert Working Group convened by the Secretariat of the Internationd Plant
Protection Convention is providing updated Guidelines for Phytosanitary Legislation
to assst developing countries to draft legidation appropriate to present trading
conditions. (“ Phytosanitary’ here refers only to plant quarantine; extensive guidance
on pesticide control lawsis already provided by FAO under its Pesticide Management
remit (URL)

. Tocomplement this activity and to avoid ‘Model Laws HAPL has provided guidance
in terms of the ‘Best Practice’ from the countries of Southern and Eastern Africa that
were surveyed during the project. (for plant protection and quarantine AND pesticides
control).

. Word filesfor Best Practice can be viewed on this web Ste (see below).

Dissemination of mapped legidation
On thisweb ste under “Mapped Legidation” for plant quarantine and pesticide control
can be found:

. Mapped legidation of the countries surveyed

. “Best Practice” for the two spheres of activity: plant protection and quar antine ad
pesticide control

. French trandation of this explanation by courtesy of HAPPA

Plant variety and seed laws

. ldentifying components of plant variety and seed laws rdlevant to plant hedlth, bearing
inmind TRIPS and UPQV.

. Addressed in apaper prepared by Drs Olembo and Wigzdll for the Congress of the
African Seed Trade Association (AFSTA) held in Dakar, Senegd at the end of March
2002.

- Following an invitation to Dr Olembo to present a paper on phytosanitary
aspects of seed trade as Assstant Scientific Secretary of |APSC.

Socio-economic context of phytosanitary legidation
. Phytosanitary laws should recognise the often conflicting demands of internationa
obligations and participation in world trade on the one hand and nationd aspirations
for laws that are just and equitable
. HAPL project team identified issues reating to:
- legislation and its enfor cement
- awareness and participation of NGOs and other organisations
- gender issues
- tradein and transfer of germplasm



. Quegtionnaire was devised and circulated at 20th Generd Assembly of IAPSC in Cote
d Ivoire, April 2002 (Laycock, Dogley)
. Backed up by structured interviews with selected respondents (Dogley)
. Further detallsin “
Will George Dogley, MSc
Dissertation, University of Greenwich, 2002

Recommendations on HAPL adopted at the 20th

General Assembly of IAPSC, April 2002

The following recommendations, proposed by the Delegate from Kenya and seconded by
the Delegate from Namibia, were adopted :

. ThelAPSC 20" General Assembly, ... endorses this project and encourages member
countries to comply with the project’ s requests for information on phytosanitary
legidation.

The IAPSC 20" Genera Assembly requests that the HAPL project team apply for
funding from devel opment partners for a new phase that will extend the project’s
coverage beyond theinitial focus of Eastern and Southern Africa and to seek
development partners that will enable the phytosanitary legidation of Francophone
Africato beincluded.

. ThelAPSC 20" Genera Assembly supports and encourages the HAPL project team'’s
plansfor atraining programme on phytosanitary legidation in March or April 2003 as
submitted in the report of HAPL to the 20" Generd Assembly .

Future activities under HAPL or a successve project are being consdered in
relation to the trangtion of the Organisational of African Unity to the African
Union and to the emergence of sub-regional bodies and organisations as
stakeholdersin harmonisation of relevant laws.

Training in African Phytosanitary L egidation
Outputsfrom HAPL include proposads and plansfor atraining in African phytosanitary
legidation in order to increase understanding of the background to the laws and eventua
harmonisation. Details of the proposas are available under “ Training Proposals’ onthe
HAPL webste.

It is suggested that the next meeting of Legidative Working Group as could be atraining
event (subject to funding).






Table 1. Comparisons primary plant protection and quarantine laws of Tanzania

mainland, Zanzibar, Seychelles and Eritrea.

(@) Definitionsin the Plant Protection Acts of Tanzania (mainland) and Zanzibar.

Plant Protection Act, Tanzania
(mainland), 1997

2. In this Act, unless the context requires otherwise-
"analyst" means any person appointed as analyst under
section 32 of this Act;

animal organism " means any animal organism
regardless of the stage of existence the organismisin;
“certification " shall be construed accordingly;
“conveyance" means any vessel, aircraft, train, truck,
car, cart, cargo container, animal or other device
whereby goods, soil or other things may be moved from
one place to another;

" disease" means any abnormal condition on a plant,
communicable or believed to be communicable by the
transfer of a causative agent or by the propagation of
the affected plant which the Minister may by Order in
the Gazette, declare to be a disease for the purposes of
this Act

“harmful organism" means an animal, plant or micro-
organism, in whatever state of development, whichis
injurious to plants or plant products and which the
Minister may declare, by order, published in the
Gazette to be aharmful organism. Viruses and similar
pathogens shall be treated as equivalent to micro-
organisms and diseases not caused by harmful
organisms shall be treated as equivalent to harmful
organisms;

“infected area" means any areaor placein which a
harmful organism or disease exits and which has been
declared by the Minister, by order published in the
Gazette, to be an infected areafor the purposes of this
Act and the term

“infested area" shall be construed accordingly;
"infested" means harbouring or containment by a
harmful organism and the term "infected" shall be
construed accordingly;

"inspector" means any inspector appointed under
section 33 and 34 of this Act;

“inspector-in-charge" means an inspector appointed
by the Minister and assigned as an officer-in-charge a a
quarantine station or post entry quarantine station or at
any other place as the Minister deems necessary;
“integrated pest management” meansoneor a
combination of plant protection methods in which
particular attention is paid to biological, technological,
plant breeding and other organic related measures,
while limiting the use of chemical plant protection
substances to the necessary minimum;

“international phytosanitary certificate" meansa
phytosanitary certificate substantially in the form of the
Model Phytosanitary Certificate annexed to the
International Plant Protection Convention of 1951 as
1ded in 1979, and issued by or under the authority of a
technically qualified and duly authorised officer and the
term;

Plant Protection Act, Zanzibar, 1997

2. Interpretation
In thisAct, unlessthe context otherwise
requires:

“Beneficial organism” means any organism,
including fungi bacteria, viruses, virus-like
organisms or invertebrate animals, utilized
specifically for the control of a pest or weed, for
pollination, for the production of commercially
valuable products, or for other purposes beneficial
to agricultural production;

“Conveyance” meansany vessel, aircraft, truck,
car, cart, cargo container, animal or other device
whereby goods, soil or other things may be
moved from one place to another;

“Infested” means harbouring or contaminated by
apest;

“Inspector” means any inspector appointed
under section 15;

“Inter national phytosanitary certificate’
means a phytosanitary certificate substantially in
the form of the Model Phytosanitary certificate
annexed to the International Plant Protection
Convention of 1951 as amended in 1979, and
issued by or under the authority of atechnically
qualified and duly authorized officer;

“Minister” means the Minister for the time being
responsiblefor Agriculture, in Zanzibar.
“Nursery” means any place used for raising or
growing any plant material for sale;

“Packaging” means any means by which plant
material, pests, beneficial organisms, good or
soil may be enclosed, encased, covered,
contained, supported or packed;

“Pest” means any form of plant or non-
domesticated animal life or any pathogenic agent
other than a beneficial organism which can be
injurious to pla[n]t material or to beneficia
organism and includes any weed,;

“Plant material” means any plant, plant part (e.g
root, leaf, stem, seed, flower, etc.) which can be
affected by or can harbour a pest;

“Point of entry” means any seaport airport, post
office, transport terminal or border post, where
goods may enter legally into Zanzibar;
“Post-entry quar antine station” means a place
for the holding of plant material or beneficial
organisms in secure conditions, for observation,
inspection, treatment or research after they have




“Minister" meansthe Minister for thetime being
responsible for agriculture;

“natural environment" shall include its components-
soil-water, air , species or wild floraand wild fauna. as
well as interaction between

“outbreak pests’ means harmful organismsto plants
occurring in large numbers over large tracts of land,

and in such magnitude that an individual or group of
individual owners or occupiers, can not control or
contain, or whose distribution i& restricted in an area
from where spread can be contained or delayed, and
whose delayed control o the use of normal procedures
or means can cause danger to health of plants, man,
anima and the natural balance, and, which Minister
may declare under section 6 of this Act, to be outbreak
“owner” inrelation to land or premises includes the
joint owner, part owner, lessee or occupier or the agent
of an owner joint owner, part owner, lessee or occupier;
“packaging” means any means by which plants or
plant products, harmful organisms, beneficial
organisms, goods or soil may be enclosed, co- ,
contained, supported or packed;

“pest” means any form of plant or non-domesticated
animal life or any pathogenic agent other than a
beneficial organism or any other agent can be injurious
to plant or plant material or to beneficial organisms,
and includes any weed;

“plant” means any member of the vegetable kingdom
and includes any part of the plant whether severed from
the plant or not;

“plant material" means any plant, part of plant or
plant product which can be affected by, or can harbour,
apest;

“ pproductS‘ means products of plant origin which have
not been treated or processed using simple methods
such asdrying or crushing, arts or plants, including
fruits and seeds which are not intended for cultivation;
" point of entry" means any seaport, airport, river or
lake station, railway station, post office, transport
termina or border post, through which goods may enter
Tanzania and which the Minister may declareto be a
point of entry under section 14 of this Act;

“post entry quarantine station" meansasecured
place for the holding of plants, plant products or
beneficia organismsfor observation, inspection,
treatment, or research after having been imported into
Tanzania;

" prescribed” means prescribed by regulations made
under this Act; "propagative material" means any living
plant or part of the plant (including seed, corn, cutting,
but or rhizome) used or intended for propagation;
"quarantine" meansthe official confinement of plants
and plant products, harmful organismsto plants,
beneficia organisms, goods or soil being imported into
or exported from, Tanzania, subject to phytosanitary
regulations, for observation and research or for further
inspection and/or \testing;

been imported into Zanzibar;
“Prescribed” means prescribed by regulations
made under this Act;

“Propagative material” means any living plant
or part thereof (including seed, corn, cutting, bud
or rhizome) used or intended for propagation,;

“Quarantineg” meansabiologically secure state
with respect to dispersal or dissemination of pests;

“Quarantine station” means a place for the
inspection detention, treatment, reconsignment or
destruction of plant material, pests, beneficial
organisms, goods or soil being imported into or
exported from Zanzibar;

“Soil” means any medium (including earth,
water, compost or clay) which is capable of
supporting plant life, or of harboring or
transmitting pests;

“Treatment” means any appropriate process
(including the use of chemicals, heat or low
temperature) for ensuring the removal,
sterilization or killing of a pest;

“Weed” means any plant potentially injurious to
agriculture in Zanzibar which is declared by the
Minister, by notice published in the Official
Gazette, to be a weed under this Act.




“quarantine station" means a place for the inspection,
detention, treatment, reconsignment or destruction of
plants or plant products, harmful organisms to plants,
beneficia organisms: goods or soil being imported into
or exported from, Tanzania;

“resear ch institute" means an institute of a national
standard to which the Minister may delegate his powers

pursuant to section 32 of this Act;
“soil" means any medium (including earth,
water, composite or clay) which iscapable
of supporting plant life, or harbouring or
transmitting har mful organismsto plants;
“treatment” means any appropriate process (including
the use protection substances heat or low temperature)
for ensuring removal, sterilization, or killing of
harmful organismsto plants
“weed" means any plant potentially injuriousto
agriculture declared by the Minister, by notice
published in the Gazette weed for purposes of this Act.

Return

(b) Power toissue Regulationsin plant health laws of Seychelles and Eritrea

Plant Protection Act, Seychelles (1996)

16. The Minister may make such regulations for
the better carrying out the purposes and
provisions of this Act and without prejudice to the
generality of the foregoing may, in particular -

(a) designate points of entry for the purpose of
importation under this Act;

(b) appoint or prescribe or provide for anything
whichis required to be appointed or prescribed or
provided for under this Act;

(c) provide for feesto be paid in respect of a
permit or certificate which may be granted or any
services which may be provided under this Act;
(d) provide for the payment of compensation by
the Government in respect of any matters under
this act;

(e) provide for penalties up to R25,000 in fine and
3 yearsimprisonment for contravening any
regulations;

(f) amend the Schedules.

(h) make such regulations as are required to be
made under this Act;

Draft Plant Quarantine Law, Eritrea
(1997)

Article 26. Regulations

The Minister of Agriculture may make, amend or
revoke regulations or issue any order or notice
which he or she considers appropriate to give
effect to any of the purposes of this Law.

Without prejudice to the generality of the
foregoing, the Minister may make regulations,
orders or notices for al or any of the following
purposes:

(a) prohibiting or restricting the introduction into
Eritrea of any plant material as being likely to
introduce any plant pest into the country (whether
or not already present in Eritrea) or as having
noxious or undesirable characteristics, or as being
of an undesirable strain;

(b) prohibiting or restricting the introduction into
Eritrea of any plant pest, beneficial organism, soil,
associated packaging or other thing specified in
the . regulations;

(c) designating points of enlly and quarantine
stations;

(d) prescribing procedures to be followed by any
authorised officer in the exercise of powers orthe
performance of obligations under this Law;

(e) prescribing which plant material imported into
Eritrea may be exempted from the requirement of




aphytosanitary certificate or an import permit; .
(f) prescribing procedures to be adopted for the
treatment of imported materials regulated by this
Law andd of the conveyances bringing them to
Eritreato prevent or control the introduction of
plant pestsinto Eritrea;

(9) providing for the control and care of plant
material or beneficial organismskept or grownin
isolation or in quarantine conditions whether in
guarantine stations or elsewhere;

(h) requiring the provision and maintenance of
such facilities as may reasonably be required by
the Plant Quarantine Officersto perform their
duties under this Law.

(i) providing for the inspection of domestic plant
material, beneficial organisms, soil, or associated
packaging for export and for the issue of
appropriate phytosanitary cel lificates;

(j) promoting coordination and cooperation
among Governnlent Departrrents and third
partiesin implementing and enforcing the Law;
(k) reporting the existence, .outbreak and spread
of any plant pests;

(1) prescribing the manner in which Plant
Quarantine Officers shall arrange for the
destruction, removal, uprooting or treatment of

plant material within an infected area or
quarantined place;

(m) inspecting growing plants, lands or other
premises and plant material, including plant
material in storage or being transported, to
ascertain the presence or absence of plant pests;
(n) imposing and determining fees and other
paymentsin relation to any permit or certificate
required under this Law;

(o) prescribing forms to be used,;

Return



